


BEFORE THE
DEPARTMENT OF BUSINESS OVERSIGHT
STATE OF CALIFORNIA

In the Matter of the Desist and Refrain QOrder

of the Commissioner of Business Oversight, OAH No. 2015071124

(COMMISSIONER OF BUSINESS
OVERSIGHT,

Complainant,
V.
MAC BEAM, INC.

Bla MAC, and
ANHDAQ THERESA QUACH,

Resprondens.

PROPOSED DECISION

David B. Rosenman, Administrative Law Judge, Office of Administrative Hearings,
State of California, heard this matter on January 6 and 7, 2016, in L.os Angeles, Calif ornia.
(Complainant Mary Ann Smith, Deputy Commissioner, Enforcement Division, Department of
Business Oversight (Department), was represented by Johnny Vuong, Senior Counsel, and
Ms. Lu, Counset, for the Department. Phillip L.J. Sandoval, Attorney at Law, represented
respondenis Mac Beam, Inc, Bia Mac and Anhdao Theresa Quach. Bia Mae and Anhdag
Theresa Quach were present and appeared on bebalf of Mae Beam, Inc. in their capacities s
former officers of the corporation.

Hvidence was received. The record remained open for a telephonie status conference
an January 29, 2016, and thereafter for submission of briefs and proposed tanguage for a
protective order. The following submissions were filed and marked for identification as
follows:

Respondent’s Proposed Language for Protective Order, Januaty 27, 2016, Exhibit U;
Respondent’s Revised Proposed Language for Protective Order, February 7, 2016, Exhibit V;
Complainant’s Non-Opposition to Respondent’s Revised Proposed Language for Protective



Order, February 3, 2016, Exhibit 11; Complainant's Closing Argument, February S, 2016,
Exhibit 12; Respondent’s Closing Briet, February 22, 2016, Exhibit W, and Complainant’s
Rebutial Bricf, March 4, 2016, Exhibit 13.

During the hearing an oral protective order was issued to seal exhibit I and © seal any
tesiimony referring to the substance of exhibit I in the event that a transcript of iestimony i
prepared. With input from the partics, a wrillen protective order was issued dated January 8,
2016. The parties were permitted to submit further suggested language, and did so i
exhibits V and 11. An Amended Protective Order was issued March 25, 2016, and served on

counsel.

The record was closed and the matter was submitted for decision on March 4, 2016,

FACTUAL FINDINGS
The Administrative Law Judge makes the foliowing factual findings:

i fviary Ann Smith signed the Desist and Refrain Order n her official capacity.
in summary, the Desist and Refrain Order alleges that Mac Beam, Inc. (Mi3]), acting through
confrol persons Bia Mac (Mac} and Arhdao Theresa Quach (Quach), offered securities to
investors in California; no permit for sale was issued by the Department; there were
misrepresemtations of omissions in the offering process; and the Commissioner concluded the
securities were subject fo qualification and were being sold without being qualified.
Viofations of Corporations Code sections 25110 and 25401 were alleged.' The Desist and
Refrain Order orders MBI, Mac and Quach to desist and refrain from offering the securitics
for sale until qualification is made or an exemption applies, and to Correct misrepresentations
or omissions in the offering process. Complainant bears the burden fo prove these
allegations. The standard of proof & preponderance of fhe evidence.

2 Respondents contend that the offering & not subject to qualification, that
exemptions apply, and that they made oo misrepresentations. Respondents requested a
hearing. Respondents bear the burden of proof fo establish any exersption.

3, At all ielevant times MBI was a California corporation, with its primary place
of business at 10616 Garden Grove Boulevard, Garden Grove, Califormia 92843, Al all
relevant times, respondent Mac and respondent Quach were control persons of MBI

4, In 2005, MBI, through Mac and Quach, offered securities through in person
solicitation 1 an igvestor, Doug Huu Nguyen (DN}, in the form of MBI commor stock.

' All statutory references are to the Corporations Code unless otherwise indicated.



Although it was alleged that securities were also offered through print advertisement, there
was insufficient evidence to establish solicitation by print advertisement.

3. The securities were offered and sold by respondents MBI, Mac and Quach ©
DN In this state in an issuer transaction. The Department has not issued a permit or other
form of qualification authorizing any person to offer and sell these secwrities in this State.

6 Respondents do not claim that thére was any qualification of the stock offered
ar sold 10 DN. Rather, respondents contend that there is an ¢xemption from gualification
under section 23102, subdivision {f}.

p The statutory exemption cliimed by respondents, section 25102, subdivision
(I, contains five criteria.® Respondents established that there were less than 35 persons who
purchased securities (criterion 1); DN bought the security for his own account and not for
resale, as explained below (criterion 3); there was no published advertisement as part of the
sale (criterion 4} and although MBI was required to file a notice of the transaction, the
failure t do 50 does not affect the availability of the exemption (criterion 5). The evidence
established that DN initially proposed to purchase the stock on behalfl of his company,
Cadovimex-USA Globa! Joint Trade Corp (Cadovimex), but asked for the stocks o be issued
in the names of his two sons, as gilts. No resale was anticipated.

8 Criterion 2 for respondents’ claim of exemption is that DN, as the purchaser,
must have a pre-existing personal or business relationship with respondents, or DN could be
reasonably assumed t have the capacity to protect his own infesest.s in comnection with the
{ransaction by reason of his business or financial experience, or his adviser’s business or
financial experience. This factor was the subject of documentary and testimonial evidence,

9, Testimoity of the relationship and dealings beiween respondents and DN was
provided by DN, Mac, Quach and, mngentially, Sdrong Nguyen, Al of these witnesses
suffered from lack of credibility in some aspects of their testimony, at times based on poor
demeanor, the character of the testimony, capacity to recollect, evidence of bias or other
molive, prior stewements that were consistent or inconsistent with the testimony, the
nonexistence of faets or documents that were the subject of testimony, and other factors.

1),  Nevertheiess, the credibie testimony supports the following scenarin. DN was
born in Vietnam and Was an ait force pilot there. He told Mac that he trained in the air force
and became best friends with Mac’s older brother, which caused Mac 1o treat DN with a
level of respect. DN emigrated to the United Stales in 1975, und in 1978 he began working
lor Rockwell International (Rockwell) as o fabricator, He earned a Bachelor’s Degree in
electrical engineering in 1983, and In 1984 Rockwell hired him as an engineer. He worked
for Rockwell for 25 years. DN became self-employed in 2003. DN told Quach that his

I The pertinent language of the statute is discussed in the Legal Conclusions.



company, Cadovimex, was in the busine.ss of imports and exporis and, for example, sold
producis to Costce. DN represenied o Quach that Cadovimex had annual income of $5
mitlion, and that DN had annual income of $1 million.

11. Mac developed a machine to provide fow level laser light therapy under
prescription by doctors. Mac and Quach formed MBI to further develop and iest the
lechnology, obtain review from the Food and Drug Administration (FDA), and market the
machings. The machines were tested and/or marketed in many countries, including the
United States. Quach was credible m her testimony of the developing relationship between
DN and respondents. DN was interesied in becoming the exclusive distributor of the
machines in Vietnam. DN, Quach, Mac, and other MBI exccutives and employees
negotiated terms of a distribution agreement,

12. According © Quach, DN was accompanied t0 many meetings and advised by
his (DN's) aftorney, Garrett Skelly. When the 350,000 licensing fee for the distribution
agreement was discussed, DN indicated e did nol want © pay this amount bul, rather, would
pay 10 purchase MBI stock. To that poini, MBI stock was provided only to MBI employees,
The potential sale o a non-employee, as well as the terms of the sale, resulted in many
meetings and communications among MBI employees, and berween MBI employees and DN
and Mr, Skelly.

13 N gave a contrasting, and less convincing, version of events. DN presented
the growing relationship with Quach and Mac as relating ahmost exclusively o elforts by
Quach and Mac to have DN purchase MBI stock, including various representations they
made, discussed in more detail below,

14, As of 2007 or 2008, due o subsequeni events at MBI, new ofticers were in
charge. Mac and Quach were no longer officers. Quach ceased employment with MBI in
2007 and she becamc a consuliani until 2010, A rew invesior, Jenny Ta, became the Chief
Financtal Officer n 2007 or 2068. According to Quach, Ms. Ta took money from MB! and
disappeared in 2010 MBI b came inactve n 2 o. Many [ECOr e nOoL Now
av lable.
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